
CLERK’S OFFICE

BEFORE THE ILLINOIS MAY 172005
POLLUTION CONTROLBOARD STATE OF ILUNOISPollution Control Board

GRANDPIER CENTERLL C )
AMERICANINTERNATIONAL )
SPECIALTYLINESINSURANCECO. )
assubrogeeof GrandPier CenterLLC )

)
Complainants )

)
v. ) PCBO5-157

) (Enforcement)
RIVEREASTLLC )
CHICAGODOCKAND CANAL TRUST )
CHICAGODOCKAND CANAL COMPANY )
KERR-MCGEECHEMICALLLC )

)
Respondents )

COMPLAINANTS’ OPPOSITION TO MOTION TO FILE REPLY,
OR ALTERNATIVELY, MOTION TO FILE SURREPLY

ComplainantsGrand Pier Center LLC and American International SpecialtyLines

InsuranceCo. (collectively “Grand Pier”) respectfullyopposeKerr-McGee’smotion to file a

Reply. However,shouldtheBoardallow Kerr-McGee’sReply, GrandPier requestsleaveto file

theSurreplytenderedherewith,instanter.

TheReply tenderedby Kerr-McGeemischaracterizesGrandPier’s Complaintfiled with

the Board, it mischaracterizesGrandPier’s SecondAmendedComplaint pendingbefore the

federal district court, and it mischaracterizesGrandPier’s positiontaken in oppositionto Kerr-

McGee’smotion to dismiss.



WHEREFORE,GrandPier prays Kerr-McGee’smotion to file a Reply be denied,or

alternatively,leavebegrantedto GrandPierto file aSurreply, tenderedherewith.

Respectfullysubmittedthis 17th dayofMay 2005

GRANDPIERCENTERLLC

AMERICAN

By

FrederickS. Mueller
DanielC. Murray
GarrettL. Boehm,Jr.
JoHNsoN& BELL, LTD.

Suite4100
55 EastMonroeStreet
Chicago,Illinois 60603-5803
Tel. 312 372 0770

TY LINES INSURANCE Co.

2



CERTIFICATE OF SERVICE

I, theundersigned,on oath,statethat I haveservedon thedateofMayLIZ 2005, the
attachedComplainants’ Opposition to Motion to file Reply, or alternatively, Motion to file
Surreply by Certifiedmail, uponthefollowing persons:

JohnT. SmithII
COVINGTON & BuRLING
1201 PennsylvaniaAve. N.W.
Washington,D.C. 20004

Subscri~~lto andswornbeforeme
This/? dayof~~y,2005.

NotaryPublic

My commissionexpires: ~. ~ ~

Michael Connelly
CONNELLY, ROBERTS& MCGIVNEY LLC

Suite 1200
OneNorthFranklinStreet
Chicago,IL 60606

“OFFICIAL ,c~4l,, ~
~ CYNTH~LE~rEMPEL ~
~NOTARY ~U3L~CSTATE OF iLUNOIS ~
~My Cornrniss~onExpn~e~10/20/2005 ~

Street,Suite4100
Chicago,IL 60603
(312) 372-0770



RECE~V~
CLERK’S OFFICEBEFORE THE ILLINOISPOLLUTION CONTROLBOARD MAY 17 2005

GRANDPIER CENTERLLC )
AMERICANINTERNATIONAL )
SPECIALTYLINESINSURANCECO. )
assubrogeeof GrandPier CenterLLC )

)
Complainants )

)
v. ) PCBO5-157

) (Enforcement)
RIVEREASTLLC )
CHICAGODOCKAND CANAL TRUST )
CHICAGODOCKAND CANAL COMPANY )
KERR-MCGEECHEMICALLLC )

)
Respondents )

COMPLAINANTS’ SURREPLYIN OPPOSITION TO MOTION TO DISMISS

ComplainantsGrand Pier Center LLC and American International Specialty Lines

InsuranceCo. (collectively “Grand Pier”) submit this Surreply in oppositionto Kerr-McGee’s

motionto dismiss.

I. Board PrecedentShowsThis Complaint Is Not Duplicative.

In an attemptto salvageits argumentthat thecomplaintbeforetheBoardis duplicativeof

the SecondAmendedComplaint pending in federal court, Kerr-McGee points to a single

paragraphin the 13-pageSecondAmendedComplaint, but omits to point out to theBoard that

the cited paragraphis partof a supplementalstatelaw claim underthe Illinois Joint Tortfeasors

ContributionAct, 740 ILCS 100 / 2. SeeKerr-McGee’sEx. A, pages11-12. Simply put, that

the sameactscommittedby Kerr-McGeemay give rise to two separateand distinct claims —

oneundertheIllinois ContributionAct, andthe otherundertheIllinois EnvironmentalProtection

Act — perforceestablishestheclaimsarenot duplicative.



As alreadydemonstratedin GrandPier’sMemorandumin Opposition,thefederaldistrict

courts have refusedto entertainthe type of TEPA claims which Grand Pier haspled in its

Complaintbeforethe Board, and Kerr-McGeedoesnot assertthe Boardwould accepta claim

pledundertheIllinois ContributionAct. Clearly, theclaimsareseparate,and neitherdoesKerr-

McGeereply to GrandPier’s argumentat page2 of GrandPier’s Memorandumin Opposition

that the law doesnot requireComplainantsto choosebetweenassertingtheir rights in federal

courtorbeforetheBoard, whenthelaw plainly providesthat ComplainantspossessJEPAclaims

thefederalcourtwill not accept,andComplainantsalsopossessIllinois ContributionAct claims

that this Board would not accept. Thus, to buy into Kerr-McGee’s position would be to

immediatelyforecloseoneor anotherof thestatutoryrightsgrantedto GrandPierby the Illinois

legislaturewhich passedthesetwo separateregimes. Kerr-McGee cites no authority for its

positionthat GrandPiermustbeput to an electionof its separaterightsprovidedto it by law.

The American Heritage Dictionary of the English Language,Fourth Edition (2000),

definesduplicateas “an identicalcopy” and “one that correspondsexactlyto another.” For the

very reasonthatGrandPier’s claimsunderthetwo statutes(IEPAct andContributionAct) must

be broughtin separatefora, apoint Kerr-McGeedoesnot dispute,perforceshowsthetwo claims

arenot “identical,” nordo they“correspondexactly,”and hence,arenot duplicative.

Kerr-McGeealso arguesthat becauseGrandPierhasnot askedtheBoardto imposecivil

penaltieson it, the Complaintis duplicativeof the SecondAmendedComplaint. If this be the

determinativefactor on whetherthe two complaintsare duplicative,then GrandPierwill seek

civil penaltiesin an AmendedComplaintbeforetheBoard.
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II. The Board Has Authority to Require Reimbursementof Clean-Up Costs.

Kerr-McGeein its Replyapparentlydropsits earlierchallengeto theBoard’sauthorityto

orderthereimbursementof clean-upcosts,but saysnow that this is not an “appropriate”casefor

theBoard to hear. Replyp. 4. While GrandPier is confidenttheBoardwill not now graft on to

its review processa new “appropriateness”standard(whateverthat may mean), Grand Pier

believesthat radioactivethorium-contaminatedsoil and groundwaterin Chicago’sStreeterville

neighborhoodis “appropriate”for redressin all fora that areavailableto thosewho aredamaged

or injured thereby,now and in the future. Kerr-McGee also trots out the familiar paradeof

horribles,opining that if the Board “were to acceptGrandPier’s theoryof the merits, it may

openitself to awide arrayofnew private-partypetitionsseekingoverlappingrelief on matters..

addressedby CERCLA.” Replyp. 3. Kerr-McGeecitesto absolutelynothingin supportofthis

utterly self-servingaverment.

III. The Act Governs the Claims.

Kerr-McGee in its Reply wrongly states Grand Pier “is not seeking retroactive

applicationof the Act.” Replyp. 3. On thecontrary,GrandPier assertsall its rightsunderthe

Act, including its retroactiveapplicationdiscussedin the2004 caseofStateOil Co. v. Pollution

Control Board, 822 N.E.2d 876 (2d Dist. 2004), which Grand Pier cited at page 4 of its

Memorandumin Opposition,which Kerr-McGeeomits to even mention in its Reply. As for

Kerr-McGee’s“acts,” the simple truth is Kerr-McGee’spredecessorsdumpedthe radioactive

material in an urban area,and GrandPier thereafterbecameentangledwith theproperty,with

GrandPier inculTing costsof removalof Kerr-McGee’swaste,for which GrandPiernow seeks

costrecovery. The Complaintallegesnot only that Kerr-McGeedumpedthewaste,but that it

failed to removethewastewhenremovalbeganin theyear2000.
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For all the foregoing reasons,Kerr-McGee’s Motion to Dismiss is without merit.

Complainantsrequestthe Board to deny themotion, finding the Complaintneither duplicitous

nor frivolous. Alternatively, GrandPier requestsleaveto file anAmendedComplaint,andprays

for suchotherreliefas is just.

Respectfullysubmittedthis 17thday ofMay 2005

GRAND PIERCENTERLLC
AMERICAN INTERNATIONAL SPECIALTY LINES INSURANCECo.

By:

FrederickS. Mueller
Daniel C. Murray
GarrettL. Boehm,Jr.
JOHNSON& BELL, LTD.
Suite4100
55 EastMonroe Street
Chicago,Illinois 60603-5803
Tel. 312 3720770
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CERTIFICATE OF SERVICE

I, theundersigned,on oath,statethat I haveservedon the dateof May /1, 2005, the
attachedComplainants’ Surreply in Opposition to Motion to Dismissby Certified mail, upon
the following persons:

JohnT. SmithII
COVINGTON & BURLING
1201 PennsylvaniaAve. N.W.
Washington,D.C. 20004

Subscribedto andswornbeforeme
This,~9~d~ayof~ 2005.

Not~yPublic

My commissionexpires:

MichaelConnelly
CONNELLY, ROBERTS& MCGIVNEY LLC
Suite 1200
OneNorthFranklin Street

55 Ea~tM6nroeStreet,Suite4100
Chicago,IL 60603
(312)372-0770

“OFF!CIA~~j%~
CYNTHIA LEA TEMPEL

NOTARY PUBLIC; STATE OF ILLINOIS
M Cornmisso~E~~r&;10/20/2005 ~

LTD.


